April 26, 1994

M. John Atchison
[ Address Wt hhel d]

Dear M. Atchi son:

Re: Application of the UPA to the Villages of
Kapol ei Associ ation

This is in reply to your letter to the Ofice of Information
Practices ("O P") requesting an advisory opinion concerni ng
whet her the State's public records law, the Uniform I nformation
Practices Act (Modified), chapter 92F, Hawaii Revised Statutes
("UPA"), applies to the Villages of Kapolei Association
("Association"), a nonprofit corporation organi zed under chapter
415B, Hawaii Revi sed Statutes.

| SSUE PRESENTED

Whet her the Association is an "agency" for purposes of the
Ul PA.
BRI EF ANSVEER

In defining the term "agency" as used in the U PA, the
Legislature included wwthin its coverage a "corporation or other
est abl i shnrent owned, operated, or nanaged by or on behalf of this

State or any county." Haw. Rev. Stat. §92F-3 (Supp. 1992).

In previous opinion letters, we concluded that in
determ ni ng whether a nonprofit corporation is an "agency" for
purposes of the U PA it is necessary to examne the totality of
ci rcunst ances surroundi ng the operation of the corporation. Such
an exam nation should include a consideration of whether the
corporation perforns a governnental function, the |evel of
governmental funding, the extent of governmental regulation or
control, and whether the entity was created by the governnent.

In examining the totality of circunstances surroundi ng the
creation and operation of the Association, we believe that it is
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not an "agency" for purposes of the U PA \Wile the Association
was created by the State of Hawaii, and the State appointed the
Association's first Board of Directors ("Board"), the Board is
currently elected by the Association's nenbership. Thus, the
Associ ation's nmenbers, not the governnment, control the business
affairs of the Association.

Further, the financial operations of the Association are
subsi di zed by mai ntenance assessnents paid by the Association's
menbers, and the Association's operations are not subsidized by
the State. Finally, there is no evidence that the Association
perfornms a governnment function. The purpose of the Association
is to manage, control, operate, maintain, repair, and inprove the
property owned by the Association. The Association is conprised
of persons owning real property that is subject to the
Decl arati on of Covenants, Conditions, and Restrictions for the
Villages of Kapolei. Thus, |ike other honeowner or condom ni um
associ ations, the Association exists for the benefit of its
menbers, and not to performa governnent function.

Accordingly, despite the fact that the State created the
Associ ation, we conclude that under the totality of circunstances
the Association is not an "agency" for purposes of the U PA
Therefore, the disclosure of the Association's records is not
governed by the U PA

FACTS

On August 3, 1990 the State Housing and Fi nance Devel opnent
Corporation ("HFDC'), an agency attached to the Departnent of
Budget and Fi nance for adm nistrative purposes, filed a
Decl arati on of Covenants, Conditions, and Restrictions for the
Villages of Kapolei ("Declaration") with the Bureau of
Conveyances as Docunent No. 1752838.

The Decl arati on st ates:

1.01. The Property. Declarant is the
owner in fee sinple of that certain rea
property located in the District of Ewa, Gty
and County of Honolulu, State of Hawaii, nore
particularly described in Exhibit A attached
hereto and incorporated herein (hereinafter
referred to as the "Property).

1.02. The Community Area. Decl arant
intends to devel op or convey to Devel opers
who will in turn devel op portions of the
Property (such portion to be devel oped
hereinafter referred to as the "Conmmunity
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Area") with Residences, Commercial Lots,
community facilities, enploynent centers,
par ks, open space areas and such ot her
related and conplinentary uses pursuant to
the plan for a conmunity devel opnent to be
col l ectively nanmed Vill ages of Kapol ei
(hereinafter referred to as "Vill ages of
Kapol ei ") .

1.03. Villages of Kapolei. Villages of
Kapol ei wi Il conbine practical useful ness and
econom ¢ benefit with aesthetic enjoynent in
a conplete town setting that will grow and
intensify in its uses, densities, and
activities, year by year, resulting in the
establ i shment of an urban community,
specifically distinct froma uniform
det ached urban devel opnent.

1.04. Covenants, Conditions, and
Restrictions. 1In order to enhance the
orderly and proper devel opnent and use of the
Property and the Community Area pursuant to
the plan for the Villages of Kapolei, to
protect the value, desirability and
attractiveness of Villages of Kapolei and to
pronote the quality of inprovenent and use of
the Property and the Community Area as a
whol e, Decl arant deens it necessary and
appropriate to subject all of the Property
and Community Area to certain nutua
covenants, conditions, and restrictions which
Wil inure to the benefit of all present and
future owners of the Property and the
Communi ty Area.

7.01 Organi zation.

The Association shall be organi zed as a
nonprofit corporation under HRS Chapter 415B.
The Associ ation shall have the duti es,
obligations, and powers set forth in this
Decl aration, and in the Association's
Articles of Incorporation and By-Laws.

Decl arati on at 1-2.
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On May 23, 1990, Articles of Incorporation for the Vill ages
of Kapolei, a nonprofit corporation, were filed with the
Departnent of Comrerce and Consuner Affairs's Business
Regi stration Division. The Articles of Incorporation for the
Vil l ages of Kapol ei Association provide that the purposes of the
Associ ation are to:

[ Plrovide for the managenent, naintenance,
care, and control of the common areas and
facilities, and the control of the
architectural design and devel opnent of rea
property in the District of Ewa, Cty and
County of Honolulu, State of Hawaii, within
the area known as the Villages of Kapolei, as
defined in that certain Declaration of
Covenants, Conditions and Restrictions of
Villages of Kapolei ("the Declaration"), nmade
by the Housing Fi nance and Devel opnent
Corporation, a body corporate and body
politic of the State of Hawaii ("Declarant"),
filed or to be filed with the Ofice of the
Assi stant Registrar of the Land Court of the
State of Hawaii, as the sane may be anended
fromtime to time as therein provided, to be
conveyed by Declarant to the Association, and
also to protect the value, desirability and
attractiveness of the aforesaid property and
to pronote the health, safety, and wel fare of
the nmenbers of the Association

Article IV, Articles of Incorporation of Villages of Kapol ei
Association (May 21, 1990).

The Association is governed by a Board of Directors
("Board"). Menbers of the Association's initial Board were
appoi nted by the HFDC, and HFDC enpl oyees constituted a majority
of the initial Board. See Article I X Articles of Incorporation
of Villages of Kapolei Association. At this tinme, however, only
one HFDC enpl oyee is a nenber of the Association's
Board and the nenbers of the Association, by annual election,
fill seats on the Association's Board.

The State is the fee sinple owner of the real property
subject to the Declaration. The Villages are being devel oped in
phases involving eight separate villages. The HFDC has conveyed
t he ownership of property for villages one through four to
devel opers, and retains ownership of real property that wll
constitute villages five through eight. The State recently
all otted devel opnent rights to Village nunber five. The property
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w Il eventually be conveyed by the State to devel opers who w ||
devel op these vill ages.

You have requested the O P to provide you with an advi sory
opi ni on concerni ng whet her, under the U PA, you have the right to
i nspect and copy records maintai ned by the Associ ation.

DI SCUSSI ON

The U PA, the State's public records |law, states "[e]xcept
as provided in section 92F-13, each agency shall nake gover nnent
records available for inspection and copyi ng upon request by any

person.” Haw. Rev. Stat. § 92F-11(b) (Supp. 1992). Under the
U PA, the term "governnent record” neans "information naintained
by an agency in witten, auditory, visual, electronic, or other

physical form" Haw. Rev. Stat. § 92F-3 (Supp. 1992). The term
"agency" is defined in section 92F-3, Hawaii Revised Statutes, as
fol | ows:

"Agency" means any unit of governnment in this
State, any county, or any conbi nation of
counties; departnent; institution; board,
comm ssion; district; council; bureau;

of fice; governing authority; other
instrunentality of state or county
governnent; or corporation or other

est abli shnent owned, operated, or nmanaged by
or on behalf of this State or any county, but
does not include the nonadm nistrative
functions of the courts of this State.

Haw. Rev. Stat. § 92F-3 (Supp. 1992) (enphasis added).

In OP Opinion Letter No. 90-31 (Cct. 25, 1990), we
addressed whether a nonprofit corporation, the Hawaiian Humane
Society ("HHS'), was an "agency" for the purposes of the Ul PA
After researching both federal and state case law interpreting
the definition of "agency" for purposes of public records |aws,
we found that:

[ Whether an entity is an "agency" for

pur poses of the U PA nust be nade on a

case- by-case basis based on the totality of
circunstances. Each new arrangenent nust be
separately considered in its own context

gi ven the nyriad of organi zati onal
arrangenments for getting the business of
government done. Further, it is clear that
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an entity is not "operated on behalf of" the
State or any county, and, therefore, an
agency under the U PA, nerely by contracting
with a governnent agency. |In addition, we
decline to follow the decisions of federa
courts applying FOA s definition of agency
that require virtual day-to-day supervision
and control over an entity's activities
before an entity is considered an "agency."
On its face, the definition of "agency" set
forth in section 92F-3, Hawaii Revi sed
Statutes, is far nore expansive than that set
forth by the FOA . . . [h]owever, at a

m ni mum under the U PA, we believe that an
entity must perform what may reasonably be
consi dered a governnental function before it
may be included within the coverage of the
Act .

OP Op. Ltr. No. 90-31 at 14 (Cct. 25, 1990).

In OP Opinion Letter No. 93-18 (Cct. 20, 1993), we
concl uded that Akaku-Maui Community Television, Inc., a
non-profit corporation organized to provide comunity

broadcasting, was not an "agency" for

pur poses of the U PA, even

t hough the Departnent of Commerce and Consuner Affairs appointed

the majority of the corporation's initial

opi ned:

Al t hough we believe that Akaku, by
provi di ng community broadcasting on Maui, is
performng a service that benefits the public
interest, we do not believe that it is
perform ng a governnmental function. W note
that "public" broadcasting may be consi dered
a governnental function under chapter 314,
Hawai i Revi sed Statutes, however, our
research has not reveal ed any section of the
Hawai i Revised Statutes that requires a
government agency to provide "community"
broadcasting. Nor are we aware of any | egal
authority that has found conmunity
broadcasting to constitute a governnent
function.

Moreover, the State is not involved with
t he operations of Akaku, nor does it manage
Akaku. Funds paid to Akaku directly derive
from cabl e tel evision conpani es' gross
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revenues, and Akaku is not supported by
taxpayer funds. Gven the totality of

ci rcunst ances surroundi ng Akaku's operations,
we believe that Akaku is not "owned,
operated, or nmanaged by or on behalf of this
State or any county."

OP Op. Ltr. No. 93-18 at 4 (Cct. 20, 1993).

In turning to an exam nation of the circunstances
surroundi ng the Association's creation and current operation, it
is true that: (1) the HFDC was the fee sinple owner of the
property subject to the Declaration, and retains title to sone of
the villages that are under devel opnent; (2) the HFDC created the
Association by filing Articles of Incorporation, and filed the
Decl arati on of Covenants, Conditions, and Restrictions Villages
of Kapolei; and (3) the HFDC appointed the Association's initial
Boar d.

Neverthel ess, at this tine, only one enpl oyee of the HFDC
sits on the Association's Board, and nenbers of the Association
annual |y el ect Association nenbers to the Board. As such the
Associ ation's nenbership, and not the State, control the
governance of the Association's business and affairs. Wile the
HFDC pl ayed a substantial role in the devel opnent of the Vill ages
of Kapolei and the creation of the Association, the Association
i s now governed nuch |ike any other honeowners association or
condom ni um associ ation. The Association is financially
supported by the paynent of nmi ntenance assessnents by
Associ ation nenbers as determ ned by the Board in accordance with
section 8.03 of the Declaration. Thus, the operations of the
Associ ation are not subsidized by the State.

Under these circunstances, and given the foregoing QP
opinion letters concerning the scope of the term "agency" under
the U PA the O P cannot conclude that the Association perforns a
government function, or that the Association is "owned, operated,
or managed by or on behalf of" the State as used in the
definition of "agency" set forth in section 92F- 3, Hawaii Revised
St at ut es.

Therefore, we conclude that the Villages of Kapol ei
Association is not an "agency" for purposes of the U PA, and that
the di sclosure of the Association's records is not governed by
the U PA.*

'See, e.g., Haw. Rev. Stat. § 514B-45 (1985) (records of a
nonprofit corporation "may be inspected by any nenber or nenber's
agent or attorney, for any proper purpose at any reasonable tine").
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CONCLUSI ON

The Association is not an "agency" for purposes of the U PA
since: (1) the Association's affairs are controlled by its Board,
t he nenbers of which are el ected by the Association's nenbership,
(2) the Association does not performa governnment function any
nore than other honmeowners' or condom ni um associ ations, and (3)
t he operations of the Association are not subsidized by the
State. Accordingly, we conclude that the U PA does not govern
t he di sclosure of records of the Association.

Pl ease contact ne at 586-1404 if you should have any
guestions regarding this opinion.

Very truly yours,

Hugh R Jones
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan

Director

HRJ: sc

C: M. Joseph Conant, HFDC
M Anne Anderson, Esg.
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